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The Relationship between Dignity and Freedom in Islam and Liberalism

Zabihollah Moradi / Ph.D. student, Public Law z.1363moradi@gmail.com
Received: 2019/06/17 - Accepted: 2019/11/02

Abstract

Possessing divine spirit and reason, man is intrinsically and originally a
creature that has dignity and free will; and these two are God-given favors
which are equal rights of all people all over the world regardless of their race
and color. Preference on the grounds of nationality, race, color, skin, fortune,
wealth and social, family or national status, etc. is forbidden and contrary to the
dignity which mankind has in essence. Using a descriptive-analytical method
and attempting to examine and analyze the relationship between dignity and
freedom both in Islam and liberalism, this essay answers the important question
concerning the difference between the view of Islam and liberalism about
dignity and its relationship with freedom. The research findings indicate that,
emphasizing on intrinsic dignity and complete subject to freedom of man,
liberalism suppresses any behavior or act that has limitation or subject to
conditions, and considers that these two qualities (i.e. dignity and freedom) are
never and in no way detachable from man, even if he commits the most awful
crime, and also, his dignity knows no limitations, he has complete freedom of
choice and none of his actions can strip him of intrinsic dignity. According to
humanism, self-founded wisdom and complete freedom are the foundations of
intrinsic dignity. As for the revealed school of Islam, in addition to its
exposition of intrinsic dignity, pays attention to man’s axiological dignity and
his value-based freedom; i.e. it is by virtue of his struggle that man reaches this
rank of dignity and thus providing the grounds for his growth and sublimity.
This kind of dignity rests on solid foundations the most important of which are:
the state of being object of angel’s worship, Divine vicegerency,
trustworthiness; God-given knowledge; having control over the existent, the
state of being the noblest of all creation; having freedom and authority; piety as
well as reason and divine fitra (innate nature).

Key words: dignity, freedom, Islam, liberalism, man, reason, authority.
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The Right to Determine One’s Own Future in the Judicial System
of the International Court of Justice
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Received: 2019/08/16 - Accepted: 2019/12/03

Abstract

The concept of the right to determine one’s own future in international law has
evolved since the 1950s; especially in relation to the right of sovereignty,
territorial integrity, separation, independence and autonomy; and this evolution
is still in effect. This study examines the evolution of the concept of the right to
determine one’s own future according to the judicial system of the International
Court of Justice, including such cases like the colonization of South West
Africa (present Namibia) (1949-1971), West Africa (1975), East Timor (1995),
the construction of the retaining wall in occupied Palestine (2004) and the
Declaration of Kosovo’s Independence (2010). There has been a change in the
meaning of the right to determine one’s own future so that today the mere
ability to accelerate the processes of decolonization refers to recognizing the
right of the inhabitants of non-autonomous territories to be independent, the
possibility of declaring unilateral independence and separation under certain
conditions, holding a free and genuine referendum to gain this right, and
identifying the commitment of third-party governments. However, the judges
of the International Court of Justice have not yet taken advantage of the
available opportunities to clarify the idea of determination of one’s own future,
given a definition of people (ethnicities) and the conditions which a
government should have delineate the commitment of third-party governments
and the position of the international law on unilateral declaration of
independence and separation.

Key words: principle of determination of one’s own future, International Court
of Justice, basic criminal law, separation-seeking, territorial integrity.
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An Analysis of Ayatollah Khoei’s Objections to the Arguments
Concerning Velayat-e Faqih (Guardianship of Religious Jurist)

= Ali Gholami / Associate Professor, Faculty of Islamic Studies and Law, Imam Sadig University
a.gholami@isu.ac.ir
Ali Foroughi / Ph. D. student, Public Law, Islamic Azad University; science and Research Brunch Tehran
Received: 2019/06/29 - Accepted: 2019/12/06

Abstract

The history of the discussion and arguments concerning Velayat-e Fagih goes
back to the early development of Shiite Figh (jurisprudence). Some
jurisprudents' views on Velayat-e Fagih differ from the popular view and
sometimes opposing views are put forward in this respect. Ayatollah Khoei is
one of the most prominent contemporary religious jurists who is propounded to
have differing views on this subject. The question raised by this article is
whether or not his objections to some of the arguments concerning Velayat-e
Faqih, and the textual arguments in particular represent his rejection of this
idea. In answer to this question, the research discusses Ayatollah Khoei’s
objections to some arguments, using a descriptive-explanatory method; and
then, making a critical analysis, the research points to some other questions in
order to show that what is presented as his arguments against Velayat-e Faqgih is
not a comprehensive coverage of his views in this regard, and the jurisdiction of
Velayat-e Fagih reflected in his view can be proved in other ways.
Furthermore, in practice he was an advocate of Velayat-e Fagih.

Key words: Velayat-e Fagih, Ayatollah Khoei, textual arguments, non-litigious
affairs.
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The Relations between the Judiciary and the Executive Power
in the Field of the Criminal Policy of the Islamic Republic of Iran
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Abstract

A country’s criminal policy is a set of measures and methods used by the
community body, including the government, in its general sense, to respond to
the phenomenon of crime problem. Most of these measures are implemented
and defined through the functions and relationships between the three powers,
institutions and organizations of the country's political system. Both the
judiciary and the executive power play a significant role in criminal policy and
in dealing with the phenomenon of crime problem at the legislative, judicial
and executive levels. According to the order of independence of the powers in
the Islamic Republic of Iran, each power has an independent function in dealing
with the phenomenon of crime problem, but this independence cannot be
considered without observing the relations between them because all these
powers work for establishing the principals and achieving the goals of their
own country. Using a descriptive-analytical approach, this article examines the
question about the kind of relations between the executive and judicial powers
in the realm of implementing legislative, executive and judicial criminal policy
that makes the two powers, while independent, seem to have two types of
relations, i.e. interactive and controlling in the realm of legislative and judicial
criminal policy.

Key words: the criminal policy of the Islamic Republic of Iran, judiciary and
executive power, independence of powers.
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Abstract

With the advances which occurred in the different aspects of life and emergence
of the conditions that did not exist at the time of the proclamation of religion, it is
felt that there is an increasing need for legislation. In the Age of Occultation and
with the closure of the doors of religious science, making laws, acquiring
knowledge of religion and establishing shar’i injunctions relating to novelties
have been entrusted to religious jurists. Likewise, now that a Shiite Islamic
government has come to existence after many years, there is a greater need to
enforce laws laid down by Islamic law and formulate laws on the newly-raised
issues by religious jurists. The main question raised by this research is about how
to establish interaction between law and Sharia. The author expounds this
question, using an analytical and descriptive method. Due to the importance of
making a special law for the Islamic State, figh and law scholars have decided to
solve the problem of the legality of the laws approved by the jurists of the
Guardian Council by examining their compatibility with Sharia. The findings of
the study can be summarized as follows: a. due to the extensive range of the
issues of the day and the need to adopt new laws, the laws which are adopted
after ljtihad-based examination, have to be in accord with the religion of Islam.
For this reason, the religious jurists of the Guardian Council sometimes find that
the laws which the Islamic Consultative Assembly sends to them for approval are
not in accord with Sharia and so they return them to the Islamic Consultative
Assembly for remedying defects in them; b. some laws are no longer effective
and there is a need to enact newer laws; and c. on inquiry, some laws are found
incompatible with Islam and they have to be set right.

Key words: Sharia, law, legislator, relationship, the Islamic Consultative
Assembly, the Guardian Council.
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Abstract

In the general concept of arbitration-which is called voluntary arbitration-the two
sides willingly take to arbitration for the settlement of disputes, and due to the
existence of “will”, the personal and private interests of individuals are more
fully served, while in compulsory arbitration, the personal will of an individual is
replaced by the legislator’s will and, taking into regard public interests and
mediation of the legislator, the two sides are obliged to go to arbitration. Of
course, the amount and intensity of compulsion is not the same in all types of
compulsory arbitration, and in some cases, public and private interests are
equally considered. The very compulsion in referring to arbitration has led some
to hold that it is contrary to Article 34 of the Constitution and individuals’ right of
going to court, and the most important reason for rejecting it may be the
Guardian Council’s approval of the laws governing the types of compulsory
arbitration; because, according to the Article 72 of the Constitution, the Guardian
Council is the official authority for ensuring the compatibility of the pieces of
legislation passed by the Islamic Consultative Assembly with the Constitution.
On the other hand, with the existence of compulsion while referring to
arbitration, the overall concept of arbitration is still in effect and many of the
advantages of arbitration are gained, including pursuit of investigation by
technologists and professional experts, completing investigation in a short time,
easy way of making arbitration decisions. However, the necessity to recognize
and justify compulsory arbitration arises from the fact that it is not a mere
abstract concept and not only used in laws-and that decrees on the compulsion of
individuals to refer to arbitration have been legislated-but, also there is an explicit
reference to it in judicial decisions under the title and the nature of “Executive
Arbitration Board”.

Key words: voluntary arbitration, compulsory arbitration, court, the Constitution.
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