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Justice and Human Rights
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Abstract

The paper answers the fundamental question: What is the place and role of
justice in human rights? Examining the views of important legal schools on the
role of justice in human rights, the results show that, the view of those who
fundamentally deny the role of justice, or those who see justice as the supreme
goal and the first value, is not defensible, but there is a third view that seems
more defensible according to the criteria at the basis and purpose of human
rights. According to this view, the root of the obligation and legitimacy of
human rights laws is in accordance with the divine wise legislative will, and in
order to achieve the desired goals. In the meantime, justice, while being the
goal of human rights, has a mediocre value role that finds real meaning in the
direction of the highest values, that is, the eternal happiness of human beings
and their closeness to the Almighty God. The role of justice in various areas of
human rights such as "source of coercion”, "basis and purpose”, “setting and
discovery"”, "interpretation and measurement™” and "rules of human rights" are
the results of this article.

Keywords: justice, law, human rights, legal systems, law
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The Achievements and Shortcomings of International
Law Regarding the Employment of Children in
Non-International Armed Conflicts
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Abstract

After the Cold War, the employment of children in armed conflict has increased
dramatically, with nearly 300,000 children taking part in armed conflict at any
one time, which is mainly due to the escalation of non-international armed
conflict. International law has sought to regulate the employment of children in
non-international conflicts over the past four decades. The result of these efforts
is the Second Geneva Protocol (1977), the Convention on the Rights of the Child
(1989), the African Charter on the Rights and Welfare of the Child (1990), the
Statute of the International Criminal Court (1998), Convention 182 of the
International Labor Organization (1999), Optional Protocol to the Convention on
the Rights of the Child (2000) and Paris Principles and Commitments (Soft Law)
(2007). Most of these legal documents state that the age of 15 is the minimum
age for child labor, although in recent conventions it has risen to 18 years - of
course, subject to the direct role of the child or the compulsory employment.
However, there are several shortcomings, such as the low level of support
provided, determining ambiguous and interpretable conditions, the non-
implementation of some support conditions, discrete development of legal rules
in various branches of international law and the disregarding the root and
underlying factors of this phenomenon.

Keywords: child soldier, non-international armed conflict, humanitarian law,
human rights, international criminal law.
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An Explanation of the Naval Defense Views of the Supreme
Commander to Presence in International Waters with Emphasis on
the Principle of Freedom of Navigation in the International Waters

Behzad Seifi / Assistant Professor, International Law, Imam Khomeini Maritime University, Nowshahr
seifyb@yahoo.com
Received: 2020/04/18 - Accepted: 2020/09/06

Abstract

The sea and having a beach is a great opportunity for any country to develop and
maintain national interests. In order to reduce the illegitimate presence of the
colonial powers in the region and to play the special role of the Islamic Republic,
as an important country in the world, the development of the Iranian navy and the
strategic approach to this navy, to be present in international waters, has been the
result of the defensive thinking of the Supreme Command of the Armed Forces,
which has been proposed under the theory of “return to the sea" over the past few
years. One of the fruits of his defense ideas is to deepen Iran's defense system and
the Islamic Revolution beyond Iran's borders and to increase its deterrent power
against threats. While examining and analyzing the defense-naval thinking of the
Supreme Command of the Armed Forces, this paper examines his thinking in the
field of international law of the seas, especially the legal system of the high seas,
which is a place for the presence of the navy in order to fulfill its principles.
Using a descriptive-analytical method this paper show that, acting in accordance
with his views leads to the authority and maturity of the holy system of the
Islamic Republic of Iran.

Keywords: Imam Khamenei's defense ideas, International Waters,
international law of the seas, return to the sea.
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The Relationship between Law and Ethics from
the Perspective of Ayatollah Mahdavi Kani
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Abstract

The relationship between law and ethics has long been the subject of controversy
among thinkers in both fields. Some scholars in this field believe in the
separation between the two issues and some believe in the unity or maximum
connection between legal rules and moral precepts. But Ayatollah Mahdavikani
has a different explanation for this issue. This paper seeks to analyzes the
relationship between law and ethics from the perspective of Ayatollah Mahdavi
Kani. Based on the tradition, "knowledge is of three kinds: a firm sign, or a just
duty, or an established practice, and what goes beyond them is excess" he
considers beliefs and specially (monotheism) as the foundation stone and then
counts the rest in the next ranks. In his view, moral rules have cast a shadow over
jurisprudence and the laws of the subject arising from it and jurisprudence and
the rights arising from jurisprudence are part of belief and then morality.

Keywords: ethics, law, Ayatollah Mahdavi Kani, separation, communication,
moral obligation.
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Abstract

One of the important issues after the Islamic Revolution is the relationship
between jurisprudence and law in explaining the principles of these two issues.
Hence, the question arises that according to the evidences of ta'zir, how much of
the sharia requirements must be converted into law in order to have the support
of a guarantee of legal execution? Using a descriptive-analytical method and
relying on valid library documents the documentation of this rule does not
indicate the totality of this matter; because tazir is not merely a matter of
forbidden and sinfulness act, but its criterion is having a corruption. Therefore,
not every sharia obligation has a legal obligation, but the law covers a specific
range of sharia obligations; including: Sharia requirements that have social
corruption. Also, the identification of corrupting cases for the society is upon the
Islamic ruler, who deals with the protection of the privacy of the society and at
the same time protects the legitimate rights and freedoms of the individuals.

Keywords: legal obligation, sharia obligation, ta'zir, haram, law.
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Abstract

Questioning the president by the members of the Islamic Consultative
Assembly, which is specified in Article 88 of the Constitution, is one of the
mechanisms of the Assembly to monitor the government. In fact, if the

president commits a violation in the performance of his legally authorized
duties and responsibilities, the parliament can hold the president accountable in
a variety of ways. Using an analytical-descriptive method and given to the
Constitution and the internal regulations of the Islamic Consultative Assembly
this paper analyzes the mechanism of questioning the president. The results
show that the questioning the president is not limited to an ordinary question
and answer and has the necessary implementation guarantee. Because the
dissatisfaction of the members of parliament from the answers of the president
can prepare the ground for his impeachment. Also, the precedence of the right
of remark over the right of question in the internal regulations of the parliament
does not necessarily mean delaying the question. Because the members of
parliament are free to use their legal rights and therefore, they do not have to
observe precedence or delaying in this regard.

Keywords: president, separation of powers, supervision, right to question,
interpellation.
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Abstract

According to the intellect and the view of the jurists, the existence of an Islamic
ruler is necessary for the establishment of order and security, protection of the
Islamic government and the implementation of its rules and laws. The legitimacy
of Uli al-Amr (those who charged with authority) is derived from the dignity of
the Prophet (PBUH) and the Imams (AS), which consequently extends to the
Islamic ruler. Among his powers is the permission to issue government decrees
that will solve the problems and troubles of the Islamic society within the
framework of Sharia. These kinds of rulings are ijtihadi arguments based on texts
and are considered as a kind of establishment in terms of assigning sovereignty to
the fagih. Therefore, the governor of the government, taking into account the
requirements of the day of the Islamic society and the public interest, sometimes
issues a ruling that is contrary to the religious texts. Using a descriptive-analytical
method this paper answers the question of how the challenge of government
rulings in conflict with religious texts can be resolved? The findings show that
the guardian has the necessary power and authority in issuing government
decrees, according to Islamic interests or public interests, which are compatible
with the spirit of Sharia, in all matters, including worship and non-worship
related to social issues. Therefore, in order to explain and resolve the
discrepancies between government rulings and religious texts, it is necessary to
address this type of rulings by assessing the reasons and documents.

Keywords: conflict, government ruling, texts, preference, Islamic interests,
public interests.



Andishehaye Hoghug Omomi, Vol. 11, No.1, Fall & Winter, 2021-22 €146

ABSTRACTS

The Separation of Powers in the Political System of Islam

= Ali Abolfazli / PhD Student in Public Law, IKI abolfazlialii@gmail.com
Hossein Javan Arasteh / Associate Professor, Law Department, Research Institute of Hawzeh and University
hoarasteh@gmail.com
Esmaeil Darabkolaei / Associate Professor, Faculty of Theology and Religions, Shahid Beheshti
University, Tehran
Received: 2021/02/10 - Accepted: 2021/06/30

Abstract

Public law thinkers, in explaining the idea of “separation of powers", have
considered it as a guarantee for security and prevention of tyranny. Thus, this
issue is institutionalized in the constitutions of most countries in order to
monitor and limit political power. Using a documentary and analytical method
this paper studies the separation of powers in the political system of Islam. The
paper considers that the separation of powers has no place in the Islamic
political system and in the age of the infallible presence, the existence of the
Infallibility, and in the age of Occultation, the condition of justice and piety of
the comprehensive jurist with external supervision, is the most effective factor
in controlling power and preventing tyranny and political corruption. In the
guardianship system, the philosophy of the existence of the three powers is the
specialization of the spheres of government and the division of labor between
them with the aim of making the political system more efficient. Although
these powers are independent of each other, they all perform their duties under
the auspices of the Supreme Leader.

Keywords: separation of powers, power, Islamic political system,
Guardianship of the Islamic Jurist.
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